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US Tax Reform and the Owner of a Canadian Business 
US Tax Reform was signed into law on December 22, 2017 under the name of The Tax Cuts and Jobs Act. 
There are many changes in the new law that affect US citizens living in Canada but the most drastic 
changes are those that change the taxation of US citizens who own Canadian Corporations. While in many 
instances we are still waiting for clarification from the IRS on how these changes will be applied, we want 
to alert our clients to these changes and how the changes may impact their US income tax returns in 2017 
and 2018. In specific, we want to discuss the Mandatory Repatriation Tax or Transition Tax and Global 
Intangible Low Tax Income regime or GILTI.   

While we could go to great lengths explaining the reasoning and injustices behind these new taxes for 
now we will just deal with their impact and what needs to be done in the immediate future.  

Mandatory Repatriation Tax or Transition Tax 

The Transition Tax is a tax levied on a US shareholder who owns greater than 10% of a Canadian 
corporation where that corporation is also controlled by US persons.  Control means (in most cases that 
we will be dealing with), that a US individual owns greater than 50% of the votes or value.  As a result, It 
will be payable by US citizens living in Canada who own shares in a Canadian corporation. 

The tax is a one-time tax and it is calculated on the post 1986 Earnings and Profits (“E & P”) that are held 
in the Canadian corporation at December 31, 2017. E & P is a US tax calculation that is similar to financial 
statement retained earnings.  In the legislation, the tax is actually on the greater of the E & P on November 
2, 2017 and December 31, 2017, however for now, we will concentrate on the December 31, 2017 date. 
Dividends paid in 2017 do NOT reduce the E & P for purposes of calculating the tax.  

The tax rate that is used will depend on the assets in the company and whether or not the reporting US 
taxpayer is a corporation or individual. For individuals, if there is cash and cash equivalents, the tax will 
be calculated at a rate of up to 17.5% depending on your income. For other assets such as property, the 
tax rate will be up to 9.05%. Cash equivalents include accounts receivable, net of accounts payable. The 
actual tax rate that you pay depends on your total income. We are waiting for clarification on if and how 
any Canadian tax paid on these retained earnings can be used to offset the Transition tax, though right 
now it appears that for individuals there is not a mechanism to offset the US tax with Canadian taxes paid 
on the income. 

If your company has a December 31 year end, the income inclusion is made on your 2017 tax return. We 
believe that if your corporation has a non - calendar year end, the inclusion will still be on the 2017 return, 
however we are waiting on guidance from the IRS to confirm this.   

You can elect to pay the tax over 8 years, if you elect with your 2017 income tax return and pay the 2017 
tax on a timely basis. The inclusion in income in 2017 is 8% of the tax owing.   There are no forms currently 
available for either the calculation of the tax or the election. This means your 2017 return will need to be 
extended, however the tax owing will be due on April 17, 2018.  
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It should be noted also that under US law in certain circumstances a Canadian corporation must have the 
same year end as its controlling US shareholder. Where the controlling shareholder is an individual, this 
means the Canadian corporation would have to have a December 31 year end.  The introduction of the 
mandatory repatriation tax and GILTI discussed below basically make this a requirement for all Canadian 
companies controlled by US individuals.  

What to do now? 

As April 17 is fast approaching there are several steps that should be undertaken at this point in time: 

1. Determine if the repatriation tax does apply to you. Are you a US citizen and do you own a greater 
than 10% interest in a Canadian corporation? Is greater than 50% of the corporation controlled 
by US citizens or residents?  If yes, then the tax applies to you. 

2. Does your corporation have retained earnings as at December 31, 2017? The tax is actually applied 
to US earnings and profits which while similar to financial statement retained earnings, is not the 
same. You should discuss with your advisor what the potential differences are between the two 
calculations and which calculation you should use.  

3. You also need to determine the cash and equivalents in the company as at December 31, 2017 
and the other assets that you have.  

4. Does your corporation have a December 31, 2017 year end?  If not, you should discuss with your 
advisor how to calculate the balances at December 31, 2017 and what the risks are of not have a 
December 31, 2017 year end.  

5. Be prepared to make a payment to the IRS on April 17, 2018.  

GILTI  

The new tax law has introduced a new regime for what the US calls "Global Intangible Low Taxed Income" 
or GILTI.  

Starting on January 1, 2018 income earned through a Canadian corporation that is controlled by US 
citizens now must be classified as GILTI or not.  The income is considered to be GILTI if it exceeds a 10% 
return on the depreciable tangible assets owned by the corporation. There is an exception if the tax rate 
of the Canadian corporation is greater than 18.9%.  In BC the present small business rate for 2018 for a 
Canadian controlled private corporations is 12% so these rules will apply.  

GILTI is included in the income of the individual shareholder in the year it is earned and the ability to offset 
the tax on the income with foreign tax credits is limited.  

As an example assume that Dave, a US citizen, Canadian resident has a Canadian company, Dave Inc.  
through which he does consulting.   

-The only assets that Dave Inc. owns is some office furniture with a value of $2,000. 

 - Dave Inc. earns $300,000 and pays Dave a salary of $100,000 leaving $200,000 in the company on which 
Dave Inc. will pay $24,000 in tax.  
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- The GILTI in Dave Inc. will be $200,000 - $24,000 in tax -10% of $2,000.  

- GILTI of $175,800 will have to be included in Dave's income for US income tax purposes.  

Mitigating GILTI   

There are few options available to reduce the impact of the new GILTI regime for individual shareholders. 
These options include: 

1. Bonusing all the income out of the corporation as salary to the shareholder. If the company has 
no income there will be no extra US tax. Any Canadian tax benefits of using a Canadian corporation 
will be lost but there may be non-tax reasons for using a Canadian corporation.   
 

2. It may be possible to elect to have the income of the corporation taxed by the individual at the 
US corporate rate. This election would then allow the individual to claim the Canadian taxes paid 
by the corporation to offset this tax.   
 

3. Look into renouncing your US citizenship.  

We understand that these changes will have a major impact on your business and your US income tax 
returns. Our goal is to try and help with these changes and minimize your US tax exposure going forward. 
Please feel free to give us a call to discuss. As we get more clarity from the IRS on how these changes will 
be implemented we will do our best to pass along the information to you on a timely basis.  
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This publication contains information in summary form, current as of the date of publication, and is intended for general guidance only.  It should 
not be regarded as comprehensive or a substitute for personal advice.  Before taking any particular course of action, contact Cameron Izard Snell 
or another professional advisor to discuss these matters in the context of your particular circumstances.  We accept no responsibility for any loss 
or damage occasioned by your reliance on information contained in this publication. 
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